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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 
Sonitpur, Tezpur 

 

CASE NO: Misc(J) No. 69/2017  

(i/c T.S. 38/2017) 

 

Sri Sukumar Ghosh  

–vs-  

Smti Nirmala Ghosh & Others 

 

15.06.2022 

 Both sides are represented.  

Today is fixed for order. 

This instant Misc(J) case has arisen on petition no. 

2051/17 dated 31.07.2017 filed by petitioner/plaintiff with 

a prayer for appointing a Survey Commissioner to survey 

the suit land and building premises of the defendants to 

find out whether the defendants he left the statutory set 

back on their ongoing construction on the western side of 

their land.  

The main contention of the petitioner is that that the 

plaintiffs filed a Title Suit No.38/2017 praying for 

permanent injunction restraining and prohibiting the 

defendants their men, servants, associates and agents 

from making further construction of their multi storied RCC 

building illegally by not keeping 1.5 meters of side set back 

from the existing Assam Type House of the plaintiffs 

standing on the eastern adjacent boundary of the suit land. 

The plaintiffs also filed Misc (J) case 28/17 for issuance of 

ad interim injunction. The Hon’ble Court vide order dated 
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17.04.2017 directed the defendants and their men not to 

carry with illegal construction on RCC building on eastern 

side of the plaintiffs land and western side of the opp party 

building till next date. The defendants appeared before the 

Court and sought time for filing objection and written 

statement. The plaintiffs prayed before the Hon’ble Court 

to extend the interim injunction till next. The Hon’ble Court 

extended the order till next date i.e. 06/06/2017.  

On 06.06.2017, the plaintiffs filed a petition apprising 

the Hon’ble Court that the opp party has been violating the 

order of the Hon’ble Court and continued with the 

construction on the western side of their building. The 

petitioner few photographs along with the petition which 

indicates that few workers were working and the then 

status of the building with a view to show the real picture 

of the building at that time. The defendant filed their 

written statements and written objection on 06/06/2017 

and on the same very date the hearing was done. The 

Hon’ble Court after hearing both the parties fixed the dated 

on 30/06/2017 for order. Be it mention here that the 

Hon’ble Court called upon the defendants in the open 

Court who were present at the time of hearing and asked 

them not to make any construction on the western side 

until further order. The defendants assured the Hon’ble 

Court that they will not violate the order and will not 

continue in the construction on the western side. 

That the defendants no. 1, 2 and 3 taking 

advantages of the holidays i.e. on 10/06/2017 started the 
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constructional work at war footing on the western side of 

the building and the when these plaintiffs found the work 

continuing requested the defendants not to violate the 

court order and stop the illegal work. The defendants did 

not listen to the sound advice and stated that the court is 

not binding upon them. The defendants no. 2 and 3 

threatened to kill the plaintiff and the entire family 

members if any complaint was lodged before the Hon’ble 

Court and police. Immediately, the plaintiff, Sukumar 

Ghosh lodged an FIR dated 10/06/2017 regarding the 

threat issued by the defendants no. 2 and 3. The police 

official visited the spot and asked the defendants to stop 

the construction. The defendants agreed to stop the same 

but when the police left they continued with the 

construction defying the order of injunction. 

That the defendants on 24/06/17 taking advantage 

of the holidays and holy Idd started the construction and 

complete the plaster in the western side. The plaintiffs 

knew that there is no use to approach the police as they 

will come and once they leave they will again continue with 

the construction. The plaintiff took few photographs on 

29/06/2017 and from the said photographs it is clear that 

they have plaster the building on the western side and 

fixed the wooden frame. For violating the order of the 

Hon’ble Court the plaintiff filed a petition under Order 39 

Rule 2 A read with section 151 of CPC which is registered 

as Misc (J) Case No. 68/2017. The case is fixed today for 

written objection. 
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The defendants filed their written statements on 

06/06/17 supported by an affidavit. In paragraphs 15 & 17 

of their written statements the defendants admitted that 

the defendants completed the ground floor and as also the 

roofs of the second floor till filing of the written 

statements. The defendants stated that after receipt of the 

notice they have stopped the construction. From the 

photographs it is clear that the defendants ground floor 

and first was under construction at that time and there was 

no second floor. The defendant mislead the court and 

tactfully gave dhalai yesterday evening. As such this is also 

clear violation of the order of the Hon’ble Court as the 

construction was in the western side of the defendants 

building.  

That the defendants have been continuously violating 

the injunction order. It has become necessary to survey 

the suit lands by appointing  a Govt approved survey 

commissioner, M/S Aitken Brother’s to survey the Schedule 

C of the suit land and to submit a report upon the 

followings: 

I. To find out the exact area of land under the 

possession of the plaintiff’s and the defendant’s. 

II. To survey the Schedule C suit land and find out 

whether the defendants have left the statutory set back in 

their ongoing building on the western of their land. 

In this context, the opposite parties filed written 

objection and stated that the petition is not maintainable. 

Opposite parties further stated that plaintiff had filed few 
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photographs along with the petition which did not indicates 

that the workers were working on the western side of the 

building. The petitioners have falsely alleged that the 

construction is going on the western side of the building. 

The petitioner had lodged a false FIR on 10.06.2017 

against the opposite parties but no case was registered 

against the opposite parties. The opposite parties never 

violated the interim order. The opposite parties further 

stated that Opposite parties on 07.07.2017 has filed a Title 

Suit No.79/2017 for partition and without any partition the 

court cannot allow the survey commission. Hence prayed 

for dismissal of the said petition. 

Under Order XXVI Rule 9 CPC, the Court can appoint 

a Commission at any stage of the suit where the Court 

deems a local investigation to be requisite or proper for the 

purpose of elucidating any matter in dispute. An 

application for local inspection cannot be allowed to fill up 

lacuna in the evidence and to fish out evidence. But then 

where controversy between the parties is regarding the 

area of the land or identification or location of an object on 

a piece of land, local investigation may be necessary and 

essential. 

Considering all these it appears that as the main 

dispute of the main suit relates to the suit land, hence for 

just and proper adjudication I deem it fit and proper to 

allow the prayer of the petition. 

Accordingly, the Misc(J) case is disposed of.  

 


